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INTRODUCTION

Purpose

The purpose of this framework is to setout the
objectives and general principles forcompliance and
enforcement activities undertaken by the Health
Protection Service on behalf of Access Canberrato
ensure the sale of safe and suitable food inthe ACT.

This framework outlines the risk-based approachto
compliance with relevant legislationand isintended to
be a useful and transparent guide.

..general principles for
compliance and
enforcement activities...

Key principles

Please referto the Access Canberra Accountability
Commitment as this sets out the principles that
inform the decisions and regulatory action of Access
Canberra. The Accountability Commitment is available
online fromwwwe.accesscanberra.act.gov.au.

Risk-based - Access Canberra will apply a risk-
based complianceapproachto ensure resources are
targeted to where the risks of harm, unsafe practices or
misconduct are the greatest, thereby strengthening its
capacity to take action where the community, workers
and the environment are mostat risk.

... risk-based compliance

approach...

Strategic objectives

There are four strategic objectives central to the role of
the Health Protection Service:

Risk-based regulation - we willundertake proactive
and risk-based food safety regulation.

Engagement - we will continue to engage with
industry and other key stakeholders infood safety
regulation to develop collaborative relationships and a
functional rapport.

Education - we will continue to look foropportunities
to educate and assistindustry and otherkey
stakeholders.

Regulatory transparency - we will maintain a policy
of regulatory transparency that builds trust and
supports the ACT Government’s commitment to Open
Government.

Risk-based
regulation

Engagement

The relationship between our Strategic Objectives
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Legislative framework

There are three key pieces of food law inthe ACT under

which food businessesare regulated by Public Health
Officers:

Food Act 2001 - the objectives of the Act include:

>to ensure food forsaleis bothsafe and suitable
forhuman consumption;

> to prevent misleading conductinrelation to the
sale offood,and

> to provide forthe application of the Food
Standards Codeinthe ACT.

The Act performs many functions:

> provides importantdefinitions (e.g. the meaning
of
‘food’and ‘sell’)

> outlines inspectionand seizure powers of
authorised officers

> allows the issuing of improvement notices
and prohibitionorders

> describes offences relating to food (e.g. selling
unsafe food).

Fordetails of offences and relevant penalties, see
the Food Act 2001 (available onthe ACT Legislation
Registeratwww.legislation.act.gov.au).

...three key pieces of food law

inthe ACT...

Food Requlation 2002 - is made underthe
Food Act 2001 and clarifies the intent or function
of certain sections of the Act (e.g. details about
requirements forfood safety programs, food
safety supervisors and kilojoule displays at
certain food businesses). The regulationis also
available onthe ACT Legislation register.

Australia New Zealand Food Standards Code -
The Codeincludes generalfood standards (e.g.
standards forfood additives, labellingrequirements),
compositional requirements, food safety standards,
and primary productionand processing standards.

The Food Standards Codeis divided into fourchapters:

> Chapter 1 - General Food Standards includes
requirements that applyto mostfoodse.g.
labelling requirements, substances that can be
added tofood, etc.

> Chapter 2 - Food Product Standards includes
compositional requirements forspecificfoods
e.g.meat, eggs, fishand alcoholic beverages.

> Chapter 3 - Food Safety Standards includes a
range of food safety requirements e.g. keeping
food atthe correcttemperature, washing hands,
keeping equipmentand premises clean, etc.

> Chapter 4 - Primary Production Standards
includes primary productionand processing
standards forfoods suchas seafood, poultry
meat, certain cheeses, wine and dairy products.

The Food Standards Codeis a nationally agreed
documentand is available onthe Commonwealth

legislation website.

Compliance model

Engage, Educate, Enforce

Engage, educate and enforce arethe three
fundamental stepsused by the Health Protection
Service (HPS). Compliance is encouraged through
education butescalating enforcementactionwillbe
applied tothose whoseconductwill, oris likely to, cause
harm, orthose who demonstrate a disregard forthe law.

Engage means ensuring there is a positive working
relationship with proprietors, stakeholders and
members of the community.

Educate means taking reasonable steps to ensure
people know how to comply (e.g. having a publicly
available inspection manual, self-audittool, food
business fitout guideline, and providing onsite
information visits). The Access Canberra website
provides links to HPSfood safety information thatis
applicable to bothfood businesses and members of
the public.

Enforce means taking actionfornon-compliance,
proportionalto the harm, orpotential harm, caused
by the conduct (e.g. enforcementactions include the
provision of compliance advice,improvement
notices, seizure, prohibition orders, and suspension
of registration).
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Approach to
enforcement

The HPSoperates onarisk-based compliance model.

The risk-based compliance approach enables the
targeting of resources to those areas where they are
mostneeded and will be mosteffective. This approach
involves a series of steps to identify and assess risks
and to then apply the mostappropriate regulatory tool
to control the risk.

This means that resource allocation and
enforcementresponses are determined based on
priorities determined through risk assessment.

Resource allocation- how compliance priorities
are established, such as the frequency of proactive
complianceactivities and the prioritisation of
complaints orallegationsof non-compliance with
the Act.

Enforcementresponses - the appropriate
enforcementresponseis also determined based onthe
risk, or realised consequences. This allows a degree of
flexibility to ensure the right regulatory approach for
the right situation.

Enforcementis not undertaken by Access Canberra
and remains the responsibility of the Health Protection
Service, ACT Health.

Conductwhich contravenes the legislation is
considered on a case-by-case basis and with
consideration givento the circumstances of the
conduct. The HPSwill apply the most appropriate
regulatory toolto address the conductand to achieve
the desired regulatory outcome, which, dependingon
the circumstances, may include: verbalcompliance
advice; written advice of non-compliance onan
inspectionreport; service of animprovement notice or
prohibition order; seizure of items; destruction of food,
orprosecution.

-~

serious

level of contravention

moderate severe

risk or harm

Enforcement response

EDUCATION

Like any regulatory regime, the optimal outcome for
HPSis voluntary compliance. Education has a keyrole
to play in maximising compliance by ensuring lack of
information is not a contributing factorto non-
compliance. Education is also a way of pre-empting
non-compliance and reinforcing norms regarding
obligations underthe Food Actand Food Standards
Code.

Educationis a key partof the role of Public Health
Officers whenundertaking food safety regulation.
Through the course of proactive and routine
compliance work, Public Health Officers provide advice
and educationto proprietors,food handlers and food
industry stakeholders onbehalf of Access Canberra.
The aim is to ensure that stakeholders understand
their obligations and responsibilities underthe Food
Act and Food Standards Code. We acknowledge

that the majority of food businesseswantto do the
right thing and willcomply if they understand their
obligations.

...Public Health Officers provide
advice and educationto
proprietors,food

handlers and food industry
stakeholders...

As partof providing education onfood safety, a
number of resources are available on the Health
Protection Service website at www.health.act.gov.au
public-information/businesses/food-safety-regulation.
Theseinclude fact sheets, food safety posters,
guidelines and access to free online food safety
training through Environmental Health Australia’s

I'M ALERT program. Translated versions of popular
resources are also availablein the 11 mostcommonly
used languagesin the ACT (besides English). The aim
of ourresourcesis to assistfood businesses to achieve
compliancein relation to food safety.

www.accesscanberra.a ct.gov.au-

Access Canberra onlineresources
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REGISTRATION
AND COMPLIANCE
MONITORING

There are two key activities that the HPS carries out on
behalf of Access Canberra:

> food business registration, and
> proactive routine inspections.

Proactive inspections are determined on food safety
risk, while resource allocationis based onthe level of
risk posed to ourstrategicobjectives.

HPS = Health Protection
Service.

Proactive activities

The HPS has a proactive compliance program to ensure
food businessesare compliantwith obligations and
food safety responsibilities underthe Food Actand
Food Standards Code. The proactive program focuses
oninspections and visits to registered food businesses
to ensure compliance and promote food safety.

The HPStargets their proactive compliance
inspections onthe basis of food safety risk. There
are five main areas of compliance underthe Food
Act and Food Standards Codethatare focused onin
determining the level of risk:

> hand washing facilities (non-compliance mustto be
addressed immediately);

> temperature control of potentially hazardous food;
> cleanliness;
> pestcontrol, and

> provisionofafood grade digital probethermometer
accurate to+1oC

....program to ensure food
businesses are compliant

with obligations...

Reactive activities

The HPSis responsible forinvestigating and
responding to complaints from industry and members
of the public,and referrals fromexternal agencies,
regarding food safety.

DETERMINING
APPROPRIATE
ENFORCEMENT
RESPONSES

Enforcement responses and actions are the
responsibility of the Health Protection Service, ACT
Health and are not conducted on behalf of Access
Canberra.

Once aPublic Health Officerhasidentified a non-

compliance or offence, the nextstep is to determine
the appropriate enforcementresponse.

Public Health Officers are able to exercise a level of
discretion, particularly whenthe conduct in questionis
low risk and has caused limited or no harm. However,
enforcementof legislative requirements is likely to
occur in those situations where food safety has been
compromised. Examplesinclude, butare not limited
to, the following:

> no hand washing facilities available;

> temperature control not maintained for
potentially hazardous foods;

> the presence of live pests;

> lack of cleaning, resulting in a build-up of
grease, dirtand food waste, and

>no appropriate food grade digital
probe thermometer.

..Public Health Officersare
able to exercise a level of
discretion...



Enforcement options

Available enforcementtools include, butare notlimited
to:

Verbal advice - where a non-critical food safetyissue
isidentified,a Public Health Officermay provide verbal
advice onhow to address the issue and will note the
advice onthe food business inspectionreport. While it
may notbe critical at the time, some matters can
become critical food safetyissues if notaddressed and
may result in further action, forexample:

> minor cleaning required or potentialforcleaning
of hard-to-reach areas to escalate to a major
non- compliance;

> removing/unpacking items stored in cardboard
boxes to reduce entry and harbourage of pests, or

> advise onareas where the business can
reduce potential food safety risks.

..enforcementtools...

Improvement Notice - is aformal document
(authorised by section 79 of the Food Act) that directs
a food business to address noncompliance identified
during an inspection. An improvement notice includes
a compliance date foreach noncompliance; the
compliance date is based onthe food safety risk
posed. Failure to comply withan improvement notice
can be grounds forservice of a prohibitionorder.

An Improvement notice can be issued for:

> hand washing basins notsupplied withliquid
soap and single use towel;

> an accumulation of grease, dirt and food particles;
> lack of an appropriate probe thermometer;
> temperature controlissues;

> pestissues;or

> maintenance issues including holes in the ceiling,
damaged flooring, degraded/rusty equipment.

Prohibition Orders - candirecta proprietornotto
use particular premises orequipmentforthe handling
orsale of food. Otherdirections under an ordercan
include not handlingfood forsaleina particular way
orforaparticular purpose. Prohibitionorders canbe
issued where there has been a failure to comply with
an improvementnotice orwhere service of the order
is necessary to preventor mitigate a serious dangerto
public health. Prohibition orders are authorised by
section82 of the Food Act.

Prohibition orders remain in effect until all matters
outlined in the orderare addressed and thisis
confirmed by a reinspection. Once all matters have
beenaddressed, a clearance certificateisissued. A
feeappliesforreinspections. Areinspection will be
arranged within 48 hours of its written request.

Common problems that have resulted in a prohibition
orderinclude:

> inappropriate, inaccessible orlacking
designated hand washing facilities;

>vermin or cockroachinfestation;
> unclean food preparationand food storage areas;

> inadequate temperature control of
potentially hazardous food, or

> major structural/plumbing issues.

..ordersremain in effect until
all mattersoutlinedin the

order are addressed...

Closure Notice - where a prohibitionorderresults in
the closure of the business, section 84A of the Food Act
requires a closure notice be placed ateach public
entrance to the premises as soonas practical afterthe
prohibitionorderis served. A closure notice can only
be removed by an authorised officer.




DisciplinaryAction - the Food Act provides for
the Chief Health Officerto take disciplinary action
againstregistered food businessesif there has
beenabreach of the Act in the conduct of the food
business. Disciplinary action can include imposing
a conditionoramending a condition of the
registration, registration cancellation or
suspension. Section 101 outlines the procedure
that is to be followed where actionis proposedto
betakenagainsta food business registration. This
includes providing adisciplinary notice and the
opportunity to respond.

The Chief Health Officermay also take immediate
action to suspend a registrationif it in the public
interest to do so before providing the disciplinary
notice. The decisionto take disciplinaryaction is a
reviewable decision. Formore informationsee the
‘Review orappealrights’section of this document.

As anexample, disciplinary action may be takenwhen
a numberof prohibitionorders have beenserved on
the same proprietororbusiness withina relatively
short period of time, to preventor mitigate a serious
dangerto public health.

..prevent or mitigatea serious
danger to public health...

Seizure and Destruction Powers - PublicHealth
Officers have the power, undersection52 of the Food
Act, to seizefood, vehicles, orequipment (‘a thing’), if
the thing being seized is connected with an offence
againstthe Act (to collectevidence orto preventfurther
offences being committed). Seizure may also be
undertakenif food is considered unsafe orunsuitable,
spoiled and putrid, orposes animmediate risk to
health or property. APublic Health Officermay direct
that the food business destroy ordispose of the food
under section53 of the Food Act.

Areceiptwill beissued foranything seized as soon
as practicable. An application may be made to the
Magistrates Courtto disallowa seizure. This
application mustbe made within 10 days.

..Public Health Officer may
direct that the food business
destroy or dispose of the
food...

Examples of when powers to seize ordestroy food may
be used include:

> food found out of temperature control and has
the potentialto cause food poisoning;

> food processing equipmentthatcannot be
effectively cleaned and sanitised, or

> food contactsurfaces (suchaswooden
choppingblocks) areina conditionthatis a
risk to food safety.

Prosecution - maybe broughtagainst anindividual
orcompany as the proprietorof afood business in
relation to alleged breaches of offence provisions
under the Food Act. A brief of evidence may be
prepared and referred to the ACT Director of Public
Prosecutions.

Register of Food Offences - whenanindividual or
company is found guilty of an offence against the Food
Act, ACT Health publishes a summary of the conviction
onthe Registerof Food Offences. This is permitted by
section 146 of the Food Act. Publishing offences allows
consumers to make informed decisions aboutwhere
they eator buyfood. The offence registeris available at
www.health.act.gov.au/foodsafety.

Information on each offence will generally be
published fortwo years following any appeal period.
Publicationwill not occur where the court has made
an orderpreventing publication. ACT Health updates
the registeras appropriate. Aperson may apply to
the Chief Health Officerto amend the registerat any
time by completing the Application for change to the
Register form, available fromwww.health.act.gov.au.

...ACT Health publishesa
summary of the conviction on

the Register of Food Offences.
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POWERSHELDBY
PUBLIC HEALTH
OFFICERS

Food regulationin the ACT is undertaken by Public
Health Officers. Public Health Officers are appointed
by the Director-General of ACT Health under the Public
HealthAct 1997. This appointmentunderthe Public
Health Act is recognised by the Food Act, as the Food
Act provides powers to authorised officers,whoare
defined as follows inthe Food Actdictionary:

Authorised officer —a public health officerwho is
authorised under the Public Health Act 1997, section
12A(2) (Functions of public health officers) to exercise
a function under this Act.

As such, a Public Health Officer (who is an authorised
officerunderthe Food Act) may exercise any power
provided forinthe Food Act. Forexample as partofa
food businessinspection, a Public Health Officer may:

> ask questions;

> requestreasonable assistance e.g. to access
certain areas;

> requestand copy documents;

> examine anything in oron the premises e.g.food,
equipment, surfaces, temperatures;

> take photographs,videos and/orand samples;
> conduct tests,and/ or
>if necessary, seize items such as food orequipment.

The Food Act provides thata Public Health Officer may
inspecta food business premisesatany reasonable
time without notice. The occupier of the food business
is entitled to ask anyinspecting Public Health Officerto
produce their identify card.

..Public Health Officersare
appointed by the Director-
General of ACT Health...

REVIEWORAPPEAL
RIGHTS

Seeking a review

There are a number of decisions underthe Food Act
that are reviewable (see part11,Food Act).

Formalreviews of decisions are undertaken by the ACT
Civil and Administrative Tribunal (ACAT). The ACAT is
the review body forthe majority of government
decisionsinthe ACT. There are time limits to seek a
review of decisions and fees may apply. The ACAT has
various powers whichinclude confirming the decision,
varying the decision orsetting aside the decision. For
more information on ACAT or the appeals process,
visit www.acat.act.gov.au.

~ ACAT

Web: https://www.acat.act.gov.au/
Phone: (02) 6207 1740

Contact: ACT Civil and Administrative Tribunal
GPO Box 370, CANBERRAACT 2601

Email:tribunal@act.gov.au

In additionto ACAT, a personwho has a complaint
aboutadecisioncan complainto the Commonwealth
Ombudsmanat www.ombudsman.act.gov.au.

o ACT Ombudsman

Web: https://www.ombudsman.act.gov.au/
Phone: 1300362072

Contact: ACT Ombudsman
GPO Box 442, CANBERRAACT 2601

Email: ombudsman@ombudsman.gov.au
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APPENDIXT: RELEVANT LEGISLATION

o Food Act2001

» Food Requlation 2002

» Australia New Zealand Food Standards Code

o Public HealthAct 1997

The ACT Governmentalso periodically issues guidelines, determinations and delegations in the form of Notifiable
Instruments and Disallowable Instruments. To access any ACT legislation visit: http://www.legislation.act.gov.au
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