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INTRODUCTION

Purpose

The purpose of this framework is to set out the
objectives and general principles forcompliance and
enforcement activities undertaken by Access Canberra
in relation to the Working with Vulnerable People
(Background Checking) Act 2011 (the WWVP Act) to
reduce the risk of harm or neglect to vulnerable people
in the Territory.

This framework outlines the risk-based approachto
compliance with the legislationand is intended to be a
usefuland transparent guide.

WWVP = Working with Vulnerable People

Key principles

Please referto the Access Canberra Accountability
Commitment as this sets out the principles that
inform the decisions and regulatory action of Access
Canberra. The Accountability Commitment is available
online fromwww.accesscanberra.act.gov.au.

Risk-based - Access Canberra willapply a risk-
based complianceapproach to ensure resources are
targeted to where the risks of harm, unsafe
practices or misconduct are the greatest, thereby
strengthening its capacity to take action where the
community, workers and the environment are most
atrisk.

Strategic objective

The strategic objective central to the WWVP legislation
isto protectvulnerable people from harm. The intent
is not to ensure that all individuals can engage inan
activity of their choice, particularly if they are assessed
asposinganunacceptable risk of harm to a
vulnerable person. Importantly, amendments to the
Act which will commence in early 2021 identify that
the bestinterests of vulnerable peopleis the Act’s
paramountconsideration.

Harm
minimisation

Protection

The relationship between our Strategic Objectives

Legislative framework

The WWVP Act commenced in November2012 and
aims to reduce the risk of harm or neglectto vulnerable
peopleinthe Territory.

A personis defined as being vulnerable if they are a
child under the age of 18 years oran adultwho is
experiencing disadvantage and accesses a regulated
activity orservice related to the disadvantage.

This definition has the advantage of establishing a
basis forthe determination of the types of services
oractivities that might attract background checking,
The definitionalso recognises people’schanging
circumstances, as they will not be considered
vulnerable atall times.
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The WWVP Act requires individuals working in
specified regulated activities and services to hold a
WWVP registration with Access Canberra.

The WWVP Act provides forbackground checking as
part of arisk assessmentof people working with
children orvulnerable adults in the ACT and, from
early 2021 includes those people working in NDIS
activities. The CommissionerforFair Trading (the
Commissioner) conducts a background check and risk
assessment before registering suitable applicants fora
period of three years (which increases to five years as a
result of changes to the Act which commencein early
2021).

The premise of background checkingis that the past
behaviourofanindividual can provide anindication of
the possible future behaviour of thatindividual.
Examples orpatterns of abusive orinappropriate
behaviourcan sometimes be evidentin information
available forassessment, whichincludes an
individual’s criminal record.

...achildunderthe age of 18 years
or an adult who is experiencing
disadvantage...

Compliance model

Engage, Educate, Enforce

Engage, educate and enforce are the three
fundamental steps used by Access Canberra.
Compliance is encouraged through education but
escalating enforcement actionwill be applied to those
whose conductwill, oris likely to, cause harm.

Engage means ensuring there is a positive working
relationship with stakeholders and members of the
public.

Educate means taking reasonable steps to ensure
people know how to comply (e.g. compliance and
educationinspections, newsletters).

Enforce means taking actionfornon-compliance
proportionalto the harm caused by the conduct (e.g.
suspending registrations, issuing infringement
notices).

A Enforce

deter and correct

Regulatory response

Approach to enforcement

Access Canberra operates onarisk-based compliance
model.

The risk-based compliance approach enables the
targeting of resources to those areas where they are
mostneeded and will be most effective. This approach
involves a series of steps to identify and assess risks
and to then apply the mostappropriate regulatory tool
to control the risk.

This means that resource allocation and enforcement
responses are determined based on priorities
determined through risk assessment.

Resourceallocation - how compliance priorities are
established, such as the frequency of proactive
compliance activities and the prioritisation of complaints
orallegations of non-compliance with the Act.

Enforcementresponses - the appropriate
enforcementresponseis also determined based onthe
risk, or realised consequences. This allows a degree of
flexibility to ensure the right regulatory approachfor
the right situation.

Conductwhich contravenes the legislation is considered
ona case-by-case basis and with consideration givento
the circumstances of the conduct. Access Canberra will
apply the mostappropriate regulatory toolto address
the conduct and to achieve the desired regulatory
outcome which, depending on the circumstances, may
include: a written warmning, the issuing of aninfringement
notice orprosecution. Compliance actions may also
result in the suspensionof aregistrationand the
initiation of anadditionalrisk assessmentin accordance
with the WWVP Act. Action of this latter type can also
result in cancellation of a registration.



...appropriate regulatory
tool to address the
conduct and to achieve
the desired regulatory
outcome...

Risk assessmentdescribesthe process of considering

available criminal and non-conviction history, past
working withvulnerable people registration history
and other relevant informationto arrive at a
determination aboutthe risk of harm to vulnerable
people posed by a particularapplicant.

Arisk assessmentwillbe conducted in accordance
with the Risk Assessment Guidelines made by the
Commissioner.

An additional Risk assessment may be conducted in
accordance with the WWVP Actif the Commissioner
believes onreasonable grounds thatthere is new
relevant information abouta registered person (for
example aregistered personis suspected of having
committed a relevant offence).

Risk assessmentdoesnotdetermine guilt or
innocence but seeks to determine whethera person
posesanunacceptable risk of harmto avulnerable
person.

serious

moderate

level of contravention

moderate severe

»
Lg

risk or harm

Enforcement response

As aresult of amendments to the Act, fromearly 2021
there will be ongoing monitoring of registered persons

by Access Canberra to ensure that they continue to
not presentarisk of harm to vulnerable people.
Furthermore, the Commissioneris able to receive
information from any source aboutchangesin
relevant information about a registered person.

This includes butis notlimited to links to like agenciesin
otherjurisdictions, as well as with policing agencies and
national databases all of which can provide ongoing
information about people thatare registered in the
scheme.

EDUCATION

Like any regulatory regime, the optimal outcome for the
WWVP scheme is voluntary compliance. Education has a
keyrole to playin maximising compliance by ensuring
lack of understanding is not a contributing factorto
non-compliance.

The Access Canberra Compliance Team provides advice
and educationto individuals, their employers and
stakeholders through the course of its proactive and
reactive compliance programs. The goalis to ensure
that our stakeholders understand theirrights,
obligations and responsibilities underthe Act. The Team
also regularly interacts with peak body groupsinorder
to provide anopportunity to offeradvice and raise
awareness of the scheme.

As part of its communication strategy, Access Canberra
strives to deliveradvice and educationto relevant target
audiences through a number of activities and tools,
including newsletters, editorial/articles forindustry
publications including factsheets, social media such as
Facebook and Twitter, advertising campaigns, web
content and features at
www.accesscanberra.act.gov.au. The Access Canberra
online resources include numerous guides, brochures,
factsheets and links to assist people ensure theiractions
comply with relevant laws.

COMPLIANCE
MONITORINGAND
INVESTIGATIONS

Access Canberracompliance activities are aimed at
ensuring positive outcomes forthe community.

Access Canberra carries out both proactive and reactive
activities that are risk-based, with resources allocated
based onthe level of risk posed to the strategic
objectives.

6 | Workingwith Vulnerable People: Compliance Framework


https://www.accesscanberra.act.gov.au/app/home

Monitoring compliance and investigating non- ReaCt Ive activities

complianceis animportant componentofthe

compliance framework. Access Canberra will undertake an investigationin
response to complaints received from industry, the
general public, orreferrals from external agencies.
Investigations can also originate from the pro-active

P roactive activities compliance programs and other internal referrals.
Access Canberra has developed a pro-active ...investigation in response to
compliance programto ensure that employers, complaints received from industry,

registrants, and those people who oughtto be
registered comply with their obligations underthe
WWVP Act. The program primarily focuses on Access Canberra prioritises complaints based on the risk

unscheduled visits and desk?op activities to monitor of harm (or potential risk of harm) to the vulnerable
workplaces to ensure compliance and to promote person, as follows:

continuous monitoring practices.

the general public...

> an allegationis received that a personis engagingin a
Access Canberra willattend workplaces during normal regulated activity, and does nothave a WWVP
working hours and actively liaise withemployers about registration allowing themto engage inthe activity.
the existing controls that are in place to monitorstaff
and volunteer registrations. This may include
requesting employees orvolunteers to presenttheir
proof of registration, orwhere it is not practicable to do
S0, view orarrange to view records of staff registrations.
Where aworkplace is yetto implement a process for
monitoring registrations, compliance officers willwork
with those workplaces to implement processesand
controls to help meet their obligations underthe

A DETERMINING
...actively liaise with employers
about the existing controls that are APPROPRIATE

in place to moni'torstqffand ENFORCEMENT
volunteer registrations. R E S D O N S ES

> if informationis received suggesting new, relevant
information abouta registered person, Access
Canberra will seek to substantiate this informationand
if validated the Commissioner will conductan
additionalrisk assessmentforthe persontaking into
account the new information.

Workplace visits provide anopportunity for Access Once Access Canberra has confirmed that an offence has
Canberrato engage W'th employers and employegs beencommitted, or has concluded that there has been
aboutthe WWVP registration scheme and to provide other concerning conduct, the nextstep is to determine
educationresources to improve compliance with an appropriate enforcement response.

the WWVP Act. The visits also give organisations the
opportunity to share informationand to ask
questions aboutany aspect of the scheme.



Access Canberra Inspectors are able to exercise a
level of discretion particularly when the conductin
questionis low risk and has caused limited or no
harm. However, enforcement of legislative
requirements is likely to occur in situations where:

> a registered personfails to disclose a charge,
conviction orfinding of guilt fora relevant offence;

> a personrecklessly engagesinaregulated activity
without a WWVP registration or pretends to be
registered;

> a personwhose WWVP registrationis subjectto a
condition contravenes a requirement of the
condition; or

> aregistered person’s conductis suchthat a
vulnerable personwould be likely to be atrisk of
harm or may have actually beenharmed.

Enforcement options

Access Canberra has arange of civil, administrative
and criminal enforcement remedies atits disposal
which are supported by legislation.

Additional Risk Assessment - conducting an
additionalrisk assessmentfora registered person
(taking into account the new relevant information)
may trigger the suspension of the person’s WWVP
registration, whilstthe risk assessmentis being
completed. In some circumstances an ‘Interim Bar’
or‘Interim Condition’may beimposed onthe
personwhile their applicationis being considered.

...range of civil, administrative and
criminal enforcement remedies
atitsdisposal...

Uponcompletionof anadditionalrisk assessment
the Commissioner may do one of the following:

> leave the person’s registration unchanged;

> add, remove oramend a condition onthe
registration; or

> suspend orcancel the registration.

Infringementnotices - a mechanism to impose an
immediate monetary sanction for certain types of
breaches, sending a clear and timely message that
there are consequences fornon-compliance.

Paymentofan infringement notice is notan admission
of guilt nor does it constitute a conviction. However,
failure to pay an infringement notice and disputing an
infringement notice leaves the option of prosecution
open.

Afailure to make the paymentthat is required under an
infringement notice may result in Court proceedings.

The WWVP Act includes offences thatare partofthe
Territory’s infringement notice scheme. Please also refer
to the Magistrates Court (Working with Vulnerable
People Infringement Notices) Regulation 2012.

Prosecution - Prosecutions may be broughtin relation
to alleged breaches of the offence provisions inthe
WWVP Act.

POWERSHELD BY
INVESTIGATORS

Access Canberra WWVP Investigators are appointed by
the Fair Trading Commissionerin accordance with
Section 36 of the Fair Trading (Australian Consumer

Law)Act 1992,

The Working with Vulnerable People (Background
Checking) Act 2011 is defined as fairtrading legislation’
in the dictionary of the Fair Trading (Australian
Consumer Law)Act 1992.
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REVIEW OR APPEAL
RIGHTS

Seeking a review

There are a number of decisions made by Access
Canberrathat are reviewable.

Abusinessoran individual served withan
infringement notice has aright to dispute liability of
the notice. You may electto have the decisionto issue
the infringement notice internally reviewed by the
agency that issued it. You may also elect to have your
matter heard in court so you can explainyourselfto a
magistrate.

If you chose to seek aninternal review, the dispute
must be in writing and state the grounds forthe
review.

Formalreviews of decisions are undertaken by the
ACT Civil and Administrative Tribunal (ACAT). The
ACAT is the review body forthe majority of
governmentdecisions in the ACT. There aretime
limits to seek areview of decisions and fees may
apply. The ACAT hasvarious powers whichinclude
confirming the decision, varying the decisionor
setting aside the decision. Formore informationon
ACAT or the appeals process, visit
www.acat.act.gov.au.

...the dispute must be in writing

and state the grounds for the review...

~' ACAT

Web: https://www.acat.act.gov.au/
Phone: (02) 6207 1740

Contact: ACT Civil and Administrative Tribunal
GPO Box 370, CANBERRAACT 2601

Email: tribunal@act.gov.au

In additionto ACAT, a personwho has a complaint
aboutadecisioncan complainto the Ombudsmanat
www.ombudsman.act.gov.au.

O ACT Ombudsman

Web: https://www.ombudsman.act.gov.au/
Phone: 1300362072

Contact: ACT Ombudsman
GPO Box 442,CANBERRAACT 2601

Email: ombudsman@ombudsman.gov.au
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APPENDIXT.RELEVANT LEGISLATION

« Working withVulnerable People (Background Checking) Act 2011

« Working with Vulnerable People (Background Checking Regulation 2012

« Human Rights Act 2004

o Discrimination Act 1991

« FairTrading (Australian Consumer Law) Act 1992

« Criminal Code 2002

« Magistrates Court (Working with Vulnerable People Infringement Notices) Regulation 2012

o Children and Young People Act2008

o CrimesAct 1914 (Federal)

« Disability Discrimination Act 1992 (Federal)

« Disability Services Act 1991

« NationalDisability Insurance Scheme Act 2013 (Federal)

o Senior Practitioner Act 2018

The ACT Governmentalso periodically issues guidelines, determinations and delegations in the form of Notifiable
Instruments and Disallowable Instruments. To access any relevant legislationvisit: http://www.legislation.act.gov.au
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