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INTRODUCTION

Purpose

The purpose of this framework is to set out the
objectives and general principles forcompliance
and enforcement activities undertaken by Access
Canberrain relation to the LiquorAct 2010 (the Act),
and the sale, supply, promotionand consumption of
liquorin the ACT.

This framework outlines the risk-based approach to
compliance with relevant legislationin the ACT and is
intended to be a usefuland transparent guide.

Key principles

Please referto the Access Canberra Accountability
Commitment as this sets out the principles that
inform the decisions and regulatory action of Access

Canberra. The Accountability Commitment is available

online fromwww.accesscanberra.act.gov.au.

Risk-based - Access Canberra willapply arisk-
based complianceapproach to ensure resources are
targeted to where the risks of harm, unsafe
practices or misconduct are the greatest, thereby
strengthening its capacity to take action where the
community, workers and the environment are most
atrisk.
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Strategic objective

The three strategic objectives central to the Act are:

Harm minimisation - the liquor industry should
operate and beregulated in a way that minimises
harm caused by alcoholabuse.

Community safety - community amenity, social
harmony and wellbeing should be protected and
enhanced through the responsible sale, supply,
promotionand consumption of liquor.

Responsibility - the Act encourages responsible
attitudes and practices towards the sale, supply,
promotionand consumption of liquor.

Harm
minimisation

Responsibility

Community
safety

Figurel-The relationship between our Strategic Objectives
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Legislative framework

The LiquorAct 2010 (the Act) provides forlicensing and
regulation of liquorin the ACT.

The objectofthe Act is to regulate the sale, supply,
promotionand consumption of liquorin the Territory
and seeks to:

> minimise the harm associated with the
consumption of liquor;

> facilitate the responsible development of the
liquorand hospitality industries in away that takes
into account community safety; and

> encourages and supports liquorconsumers to take
responsibility for:

> their consumptionof liquor;and

> their behaviourif it is affected by the
consumptionof liquor.

...regulatethe sale, supply,
promotion and consumption of liquor
in the Territory...

The CommissionerforFair Trading (the Commissioner)
is responsible forissuing of licences and permits and
fortaking disciplinary action againstlicensees and
must considerthe Harm Minimisationand Community
Safety Principles in all decisions. The principles are
outlined asfollows:

> responsible attitudes and practices towards the
sale, supply, promotionand consumption of liquor
should be encouraged;

> community safetyshould notbejeopardised,
particularly in relation to events involving large
numbers of people;

> the liquorindustry should be regulated in a way
that minimises harm caused by alcoholabuse,
including:

> adverse effects on health;
> personalinjury;
> propertydamage, and

> violent oranti-social behaviour.

> the sale of liquorshould be regulated ina way that

contributes to the responsible development of the
liquor, tourism and hospitality industries;

> community amenity, social harmony and wellbeing
should be protected and enhanced through the
responsible sale, supply, promotionand
consumptionofliquor,

> the safety, health and welfare of people using
licensed premises and permitted premises should
not be putat risk;

> noise fromlicensed premises and permitted
premises should notbe excessive;

> licensed premises and permitted premises should
not be located where they would be likely to cause
undue disturbance, inconvenience oroffence to
people:

> lawfully at adjacentornearby premises. and

> because of the premises’ proximity to a place of
public worship, a hospitalora school.

> licences and permits should only be issued to
people who comply with ACT law, and are likelyto
continue to comply with ACT law; and

> licences and permits should only be issued for
premises that comply with ACT law, and are likely o
continue to comply with ACT law.


https://www.legislation.act.gov.au/a/2010-35/

Compliance model

Engage, Educate, Enforce

Engage, educate and enforce are the three
fundamental steps used by Access Canberra.
Complianceis encouraged through education but

escalating enforcement actionwill be applied to those
whose conductwill, oris likely to, cause harm, orthose

who demonstrate adisregard forthe law.

Engage means ensuring there is a positive working

relationship with stakeholders and members of the
public.

Educate means taking reasonable steps to ensure
people know how to comply (e.g. compliance and
educationinspections, newsletters).

Enforce means taking actionfornon-compliance,

proportionalto the harm caused by the conduct
(e.g.compliance advice, a warning letter, issuing
an infringement notice ortaking disciplinary

action).
A Enforce
m e
o

Regulatory response

Approach to enforcement

Access Canberra operates onarisk-based compliance

model.

The risk-based compliance approach enables the
targeting of resources to those areas where they are
mostneeded and will be most effective. This
approachinvolves a series of steps to identify and
assess risks and to thenapply the mostappropriate
regulatory toolto control the risk.
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This means that resource allocation and

enforcementresponses are determined based on
priorities determined through risk assessment.

Resourceallocation - how compliance priorities
are established, such as the frequency of proactive
compliance activities and the prioritisation of
complaints or allegations of non-compliance with
the Act.

Enforcementresponses - the appropriate
enforcementresponseis also determined based on
the risk, or realised consequences. This allows a
degree of flexibility to ensure the right regulatory
approachfortheright situation.

serious

moderate

level of contravention

moderate severe

»
Lé
risk or harm

Enforcement response

Conductwhich contravenes the legislation is
considered ona case-by-case basis and with
consideration givento the circumstances of the
conduct. Access Canberra will apply the most
appropriate regulatory toolto address the conduct
and to achieve the desired regulatory outcome
which, depending on the circumstances, may
include: verbal compliance advice; a written waming;
a referralto the ACT Civil and Administrative Tribunal
(ACAT); civil action, or criminal prosecution.

...consideration given to the
circumstances of the conduct....



EDUCATION

Like any regulatory regime, the optimal outcome for
Access Canberrais voluntary compliance. Education
has a keyrole to play in maximising compliance by
ensuring lack of information is not a contributing factor
to non-compliance.

Access Canberra provides advice and education to
individuals, licensees and liquor industry stakeholders
through the course of its proactive and reactive
compliance programs. The goalis to ensure that our
stakeholders understand theirrights, obligations and
responsibilities underthe Act. We acknowledge that
the majority of liquorlicensees and permit holders
want to do the right thing and will comply if they
understand their obligations.

As part of its communication strategy, Access Canberra
strives to deliveradvice and educationto relevant
target audiences through a number of activities and
tools, including newsletters, editorial/articles for
industry publications including factsheets, social
media such as Facebook and Twitter, advertising
campaigns, web contentand features at www.
accesscanberra.act.gov.au. The Access Canberra online
resources include numerous guides, brochures, fact
sheets and links to assistindustry to achieve
compliance and provide compliantand safeservices to
the community.

www.accesscanberra.act.gov.au -
Access Canberra online resources

COMPLIANCE
MONITORING AND
INVESTIGATIONS

Access Canberra compliance activities are aimed
at ensuring positive outcomes forindustry and the
community.

Access Canberra carries out both proactive and
reactive activities that are risk-based, with resources
allocated based onthe level of risk posed to the
strategic objectives.

Monitoring compliance and investigating non-

compliance is animportantcomponent of the
compliance framework.

...proactive and reactive
activitiesthat are risk-
based, with resources

allocated based on the
level of risk posed...

Proactive activities

Access Canberra has developed a pro-active
compliance program to ensure compliance with
obligations underthe Act. The program primarily
focuses onvisits to licensed premises to ensure and
promote compliance.

Access Canberraand ACT Policing focus their
proactive compliance activities based onrisk. There a
number of obligations imposed by the Actforwhich
Access Canberraand ACT Policing will take immediate
action to rectify the concern if non-complianceis
identified. These circumstances are outlined below:

> Exceed adesignated occupancy loading - (which
has beendetermined based ona safety loading
recommendation).

Why is thisimportant? - becauseitrelates to
safety.

The Act requires that licensed premises where liquoris
consumed onthe premises have an occupancy
loading determined by the Commissionerindicating
the maximum number of people allowedineach
public place of the licensed premises.

Uponreceivinga liquor licence applicationthe
Commissionerwill referthe matter to the Chief Officer
(Fire Brigade) to make arecommendation aboutthe
maximum number of people that can safely bein
each publicarea of the premises.

Access Canberraand
ACT Policing focus their proactive
compliance activities
basedonrisk...


https://www.accesscanberra.act.gov.au/app/home
https://www.accesscanberra.act.gov.au/app/home
https://www.accesscanberra.act.gov.au/app/home

Afterthe Commissioner receives this recommendation,
the Commissionerwill determine the occupancy
loading foreach public area taking into account the
Fire Brigade’s safety recommendation, the harm
minimisation and community safety principles, the
needs of the licensee, and facilities available to patrons
at the licensed premises. The occupancy loading
determined by the Commissionermay be less than
(but never greater than) that recommended by the
Chief Officer (Fire Brigade) in certain circumstances.

> Supplying liquor (by a licensee, permit-holder, their
employees and/ormembers of the public) to an
intoxicated persononlicensed premises.

Why is thisimportant? - because itrelates to
safety and harm minimisation.

...harm minimisation and community
safety principles...

The supply of liquorto intoxicated people contributes
to anti-social behaviour, alcohol-related violence can
place young womenand men at increased risk of
assault, the costs of which are borne by the individuals
and the whole of the community.

> A patronor anyone who is abusing, threatening,
intimidating staff who are exercising the new
Responsible Service of Alcohol principles by
refusing to sell anintoxicated patron liquor on
licensed or permitted premises.

Why is thisimportant? - Because it relates to
safety and harm minimisation.

> The range of offences thatrelate to a child beingin a
licensed premise, being supplied liquor.

Why is thisimportant? - Because it relates to
harm minimisation and community safety.
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> Failure to ensure that designated emergency exits
are unlocked and clearfrom obstacles whenthe
premiseis opento the public. This issueis likely to
contravene anapproved Risk-Assessment
ManagementPlan (RAMP).

Why is thisimportant? - becauseitrelates to
safety.

> Allowing the rapid or excessive consumption of
alcohol.

Why is thisimportant? - because it relates to
safety and harm minimisation.

RAMP = Risk- Assessment Management
Plan

Reactive activities

Access Canberra willundertake an investigationin
response to complaints received fromindustry, the
generalpublic, orreferrals from external agencies.

The Act provides thata personwho believes thata
ground foroccupational discipline exists in relation to
a licensee orcommercial permit-holder may complain
to the Commissioner.

The Act requires the Commissionerto take reasonable
stepsto investigate each complaintthat is accepted
forconsideration. However, furtheractionis not
needed oncomplaints that lack substance, are
frivolous, are vexatious, are not genuine orhave been
adequately dealtwith.

Access Canberra prioritises complaints based onthe
risk or harm (orpotential risk orharm) posed by the
activity, as follows:

> an allegationis received that liquoris being sold to
a child fromalicensed premise; or

> information is received suggesting that a liquor
licensee is afailing to comply with the approved
Risk-Assessment Management Plan (RAMP) for their
licensed premise or permitted premise.



DETERMINING
APPROPRIATE
ENFORCEMENT
RESPONSES

Once Access Canberra hasidentified that an offence
has been committed the nextstep is to determine the
appropriate enforcement response.

Inspectors are able to exercise a level of discretion
particularly whenthe conduct in questionis low risk
and has caused limited or no harm.

However, enforcement of legjslative requirements is
likely to occur in those situations where safety has been
compromised, such as, but notlimited to, the following:

> a designated occupancy loading has been
exceeded:;

> a condition of the licence orpermit has been
contravened - and that conditionrelates to the
safety of the premise;

> ‘Alicensee must provide and maintain a safe
environment atand around the licensed premises’
(section1.15 of the Liquor Regulation 2010);

> supply liquorto a child or young person;or

> supply liquorwithoutan RSA certificate.

Inspectors are able to exercise a level
of discretion...

Enforcement options

Access Canberra and ACT Police have a range of civil,
administrative and criminal enforcement remedies at
their disposalunderthe supporting legislation.

Infringement notices - mechanismto impose an
immediate monetary sanctionfor certain types of
breaches, sending a clear and timely message that
there are consequences fornon-compliance.

Paymentofan infringement notice is notan admission
of guilt nor does it constitute a conviction. However,
failure to pay an infringement notice and disputing an
infringement notice leaves the option of prosecution
open.

Afailure to make the paymentthat is required under an
infringement notice may resultin Court proceedings.

The Act includes offences thatare part of the Territory’s
infringement notice scheme. Please also referto the
Magistrates Court (LiguorlInfringement Notices)
Regulation2010.

Occupational discipline - the Act provides forthe ACT
Civil and Administrative Tribunal (ACAT) to take action
againstlicensees orcommercial permit-holders
following anapplication by the Commissioner. The
Commissionerwillapply fordisciplinary action to be
takeneither following a complaint orfollowing an
investigation by investigators or ACT Police.

The grounds fordisciplinary action are:

> the licensee/permit-holderhas contravened, oris
contravening, a provision of the Act;

> the licensed/permitted premises do notcomply with
the requirements of the Act;

> the licensee/permit-holderis nota suitable personto
hold a licence;

> the licensed/permitted premises are notsuitable
premises forthe licence;

> the commissionerhas made acommissioner’s
direction forthe licensee/permit-holderand they
have not complied with the direction;

> a seniorpolice officerhas made anemergency
closure orderforthe licensee/permit-holderand they
have not complied with the order;

> the licensee/permit-holderhas allowed the premises
to be used in a way that causes undue disturbance or
inconvenience to people:

> lawfully at the premises;

> occupying premisesinthe neighbourhood.


https://www.legislation.act.gov.au/sl/2010-40/
https://www.legislation.act.gov.au/sl/2010-47/
https://www.legislation.act.gov.au/sl/2010-47/
https://www.legislation.act.gov.au/sl/2010-47/

> a loss of amenity has arisen in the vicinity of the
licensed/permitted premises thatis attributable
to the premises and aboutwhich there has been
a complaint;

> a licensee/permit-holder has allowed people to
smokeina partofthe licensed/permitted
premises that is an enclosed publicplace; and

> the licensee/permit-holder has failed to take
reasonable steps to preventsmokefrom
another area occupied by the licensee/permit-
holderentering an enclosed public place.

The ACAT can make a variety of decisions, including
to suspend orcancel a licence, issue a direction or
impose a monetary penalty. These actions usually
happenfollowinganinquiry by the ACAT where the
applicanthas the opportunity to be heard on the
matter and can be represented by a legal
practitioner.

The ACAT mustconsiderall matters that come before it

and the existence of facts relevant to those matters, on
the basis of proof onthe balance of probabilities.

Any decision made by the ACAT can be appealed to the
Supreme Court, with leave of the Court.

Prosecution - may be broughtin relationto alleged
breaches of offence provisionsinthe Act.

...suspend or cancel a licence, issue a
direction or impose a monetary
penalty...

POWERSHELD BY
INVESTIGATORS

The Act refers to an “authorised person” which is
defined as:

.. aninvestigator
i. a police officer

Aninvestigatoris a Fair Trading Investigator,
appointed by the CommissionerforFairTradingin
accordance with Section 36 of the Fair Trading
(Australian Consumer Law)Act 1992.

The LiquorAct 2010is defined as ‘fair trading
legislation’in the dictionary of the Fair Trading
(Australian ConsumerLaw) Act 1992,
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REVIEW OR APPEAL
RIGHTS

Seeking a review

Anumber of decisions made by Access Canberra are
reviewable.

Abusinessoran individual served with an
infringement notice has a right to dispute liability of
the notice.

You may elect to have the decisionto issue the
infringement notice internally reviewed by the
agency that issued it. You may also elect to have your
matter heard in court so you can explainyourself to a
magistrate.

If youchose to seek aninternal review, the dispute
must be in writing and state the grounds forthe
review.

Formalreviews of decisions are undertaken by the

ACT Civil and Administrative Tribunal (ACAT). The
ACAT is the review body forthe majority of
governmentdecisions in the ACT. There are time limits
to seek a review of decisions and fees may apply. The
ACAT has various powers whichinclude confirming the
decision,varying the decision orsetting aside the
decision.Formoreinformationon ACAT or the
appeals process, visit www.acat.act.gov.au.

« ACAT

Web: https://www.acat.act.gov.au/

Phone: (02) 6207 1740

Contact: ACT Civil and Administrative Tribunal
GPO Box 370, CANBERRAACT 2601

Email: tribunal@act.gov.au

In additionto ACAT, a personwho has a complaint
aboutadecisioncan complainto the Ombudsmanat
www.ombudsman.act.gov.au.

0 ACT Ombudsman

Web: https://www.ombudsman.act.gov.au/
Phone:1300362072

Contact: ACT Ombudsman
GPO Box 442,CANBERRAACT 2601

Email: ombudsman@ombudsman.gov.au
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APPENDIXT: RELEVANT LEGISLATION

« LiguorAct2010

» LiguorRegulation2010

o FairTrading (Australian Consumer Law)Act 1992

The ACT Governmentalso periodically issues guidelines, determinations and delegations inthe form of Notifiable
Instruments and Disallowable Instruments. To access any relevant legislation visit: http://www.legislation.act.gov.au
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